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Current Lopics. 

N English exchange calls attention to the 
fact that an extraordinary claim of privi- 

lege was made recently in County Longford, 
Ireland, by a parish priest who had been sum- 
moned to give evidence as to the handwrit- 
ing of the prisoner, who was one of his 
parishoners. He objected to giving evi- 
dence on the ground that he was an Ameri- 
can citizen and that, therefore, the court had 
no jurisdiction over him. He said that he 
had given his allegiance to the American 
government and had “ renounced all allegi- 
ance to every foreign prince, potentate and 
power.” ‘While the privilege was what the 
English exchange refers to as “ ridiculously 
untenable,” the prosecutor in this case, who 
felt the hardship of compelling a clergyman 
to give evidence against one of his own flock, 
did not press the matter. An attempt was 
then made to prove the handwriting of the 
prisoner by calling his solicitor as a witness, 
but the latter also pleaded privilege and re- 
fused on that ground to give evidence —a 
contention with which the magistrates 
agreed. Our English contemporary is 
doubtful, however, whether they were right. 
It adds: “ There are a great many excep- 
tions to the privilege of communication be- 
tween a solicitor and his client, and one of 
them seems to be that a solicitor may be 
called to prove his client’s handwriting, even 
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though he be acquainted with it only from 
having seen him sign documents in the case.” 
(Hurd v. Moring, 1 C. & P. 327). 


The courts of this country appear to be 
doing their part toward the extirpation of 
lynching. Recently the Supreme Court of 
Ohio has affirmed the constitutionality of the 
act passed some time ago in that State which 
provided in cases of lynching that a penal 
remedy might be recovered. The recovery 
of this remedy by those having an interest in 
the life of the person lynched, as well as the 
tax rate authorized and required by the pro- 
visions of the act, are held to be within the 
general powers of the legislature, and not 
violative of the mandate of equal taxation. 
Nearly a dozen States of the Union already 
have passed acts of this character, and in 
every case in which the question of their 
constitutionality has come before a court of 
last resort they have been sustained. It will 
be remembered that by the common law mob 
violence can be assessed upon any region 
which fails to protect life and property, and 
the laws referred to are but an extension of 
the same principle. The congress can also 
do its share by the passage of the act which 
proposes to transfer to the Federal courts 
the trial of those persons in mobs lynching 
foreigners resident in this country who are 
protected by treaty. This would be an im- 
portant and valuable step in the warfare 
against lynching, to stamp out which the law 
must exercise its full authority. 


The recent action of the president of the 
United States in granting a pardon to a man 
who was serving a term of imprisonment in 
the Georgia penitentiary after conviction on 
the charge of sending objectionable matter 
through the mails, again serves to call atten- 
tion in a very forcible manner to the pecca- 
bility of the handwriting expert, so called. 
The facts show that this man was convicted 
mainly upon the testimony of two experts in 
handwriting, but, strange to say, after his 
incarceration in the penitentiary the objec- 
tionable letters continued to pass through 
the mails in apparently the same handwrit- 
ing. After a time the police arrested another 
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man, and he was convicted by the same ex- 
pert testimony. Under such circumstances 
it is not at all strange that the president saw 
fit to exercise his prerogative of pardon. 
This case, coming so soon after the Molineux 
trial, serves to accentuate the dangers of de- 
pending wholly upon the testimony of this 
class of experts, and more especially in cases 
where the penalty inflicted may be death. 
President McKinley was able, in a degree, to 
undo the wrong that had been done in bas- 
ing conviction upon the testimony of experts 
whose fine-spun theories somehow or other 
do not seem to be borne out in actual prac- 
tice, but in capital cases where the penalty 
had been already inflicted, obviously there 
could be no reparation after the discovery 
had been made that the experts were mis- 
taken. 


FIDELITY TO THE COURT AND OLIENT 
IN CRIMINAL CASES.°* 


By Tue Hon. James T. MITCHELL, OF PHILADEL- 
PHIA, Pa. 


O thoughtful lawyer, observant of the signs of 
the times, can fail to notice the gigantic 
strides of lawlessness within the memory of the 
present generation. I do not now speak of crimes 
with criminal intent, of the criminal classes from 
which no community is ever wholly free, nor of the 
waves of crime in special forms which from time 
to time sweep over them. My concern to-day is 
with what without intentional solecism I will call 
crimes without criminal intent, lawlessness by the 
law-abiding, violations of law and right and justice, 
done in the cause of right and in the name of jus- 
tice. And the special interest of the subject to you 
and to me lies in the fact that lawlessness in this 
aspect has its origin in a deep and widespread, and 
I regret to think, a growing impatience and dis- 
trust of the law —a dissatisfaction with its force in 
general and its adequacy in particular cases, an 
impatience with its procedure and a distrust of its 
enforcement. 

I propose to ask your attention to some consid- 
erations on the special responsibilities of the legal 
profession in this regard. 

Even the most hideous blot on American civili- 
zation, murder by lynching with all its dreadful 
accompaniments, springs from the same source, 
the feeling of men not of the criminal classes that 
crime has been done which calls for swift and ex- 


* Address before the Pennsylvania State Bar As- 
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emplary punishment, that the law is slow and 
worse than that uncertain, and, therefore, men not 
criminals themselves in intent refuse to wait for 
the law, and commit crime in the name and for the 
purpose of justice. It is stated that from 1890 to 
1895, inclusive, there were 43,902 homicides com- 
mitted in the United States, and in the same period 
723 legal executions, and 1,118 lynchings (article 
by Hon. I. C. Parker, U. S. D. C., Arkansas, in 
162 No. Am. Rev. 667), and from a report of the 
attorney-general of the United States to congress 
it appears that the homicides for a single year were 
10,500, and for the vast slaughter represented by 
that figure, in round numbers but 100 were con- 
victed by the courts, and 240 were executed by 
lynch law. I have not seen this report, and am 
forced to take the figures at second hand from an 
opinion by Mr. Justice Clark, of the Supreme 
Court of North Carolina, in State v. Rhyme (33 
S. E. Rep. 135). In the same opinion, Justice 
Clark, speaking from the official criminal statistics, 
puts the average number of homicides in his State 
at “125 per annum, for which on an average two 
are executed by law and four are lynched, though 
doubtless all the lynchings are not reported.” In 
April of this present year the Hon. George Hillyer, 
ex-mayor of Atlanta, and a former judge of the 
Superior Court of Georgia, reporting on crime 
and lynchings to the State Baptist convention, said 
that in 1896 there were more men murdered than 
fell at Gettysburg, and more than were killed to 
the present date in Cuba and the Philippines to- 
gether. 

In the face of these awful figures must we not 
confess that our criminal law is pitifully weak in 
dealing with this highest phase of crime, and ad- 
mit with shame the reproach of American indiffer- 
ence to security of life? Let us not here in 
Pennsylvania flatter ourselves with our immunity 
from the worst forms of lawlessness. We have 
been happily free from murderous lynchings, ow- 
ing no doubt principally to the absence of those 
secial and racial conditions which lie at the root 
of the vast majority of such murders, partly to the 
calmer temperament of our people, and partly, let 
us say with pardonable pride, to the firmer admin- 
istration of the law. But we have not been with- 
out dangerous intimations, in common with our 
neighboring States, that the spirit of impatience 
and distrust was rife, and liable to break out upon 
any occasion specially calling forth popular pas- 
sion. The light of the blazing court house in 
Cincinnati in 1884 was a beacon to warn us that 
lawlessness in the cause of law is not always con- 
fined by boundaries of latitude and geography. 

Though our immediate concern therefore is with 
the less ferocious aspects of the subject, yet it is 
the same subject, with a common origin, and it 
behooves us, ministers of the law, to consider the 
evil and our especial duties in regard to the 
remedy. 
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For the making of the laws we are in some de- 
gree accountable. In every American legislature 
lawyers are a large and influential element in the 
shaping of legislation, but in the judicial adminis- 
tration of the law they are controlling, and it is of 
this that I desire to speak. 

And first of that time-honored subject of jest 
and fling, from Shakespeare down, the law’s delay. 
The great mass of the community condemn the 
law unsparingly in this regard, and though it is 
somewhat blindly done and not always justly, yet it 
has a basis of justification. It is right, as well as 
necessary, that the law should move deliberately, 
but it should not be leaden-heeled. My subject 
to-day deals only with the criminal law, and to 
keep within reasonable limits I confine myself to 
crimes of the highest grade. It has been a truism 
in penology from the day of Beccaria that the 
efficiency of punishment as a deterrent from crime 
depends far more on its certainty and celerity than 
on its severity. When crime and its punishment 
go hand in hand so closely that the thought of one 
surely brings the thought of the other, the inevi- 
table sequence between them forces itself upon 
even the dullest or the most maddened and des- 
perate minds. In the centennial year, 1876, the 
great exhibition brought to Philadelphia as to a 
golden harvest field an assemblage of the most 
expert and dangerous thieves from all parts of the 
country. Fortunately the authorities were pre- 
pared and able to cope with it. The police were 
reinforced with the ablest detectives from the 
other large cities, and the habitual criminals of the 
whole country were promptly recognized and kept 
under observation. The district attorney’s office 
then and since, let it be said to its credit, under 
the most efficient and energetic management, 
brought forward the cases so promptly, and the 
courts disposed of them so effectively, that the 
harvest failed and the reapers dispersed. The re- 
sult was a percentage of crime unprecedentedly 
low. Some ready-witted fellow, unfortunately un- 
known to fame, but with a gift of putting thought 
into small but weighty compass, called the process 
railroading the criminals to jail —and “ railroad- 
ing” it is to this day whenever a crime needs for 
public protection and the vindication of the law a 
speedy retribution. Have we not all seen within 
the past few weeks in our neighboring State of 
New York the marked good effect of the railroad- 
ing of a trio of child stealers in the increased con- 
fidence and satisfaction of the whole community 
with the power of the law and the efficiency of its 
administration. 

For delay in bringing on the trial counsel are not 
wholly responsible. The limited terms of court in 
the country, and the pressure of business in the 
cities, the necessity of preparation beforehand for 
cases of importance, and of fixed dates for bring- 
ing jurors and witnesses from their homes and 
private business, require a margin of time and 





delay for which the public hardly makes adequate 
allowance. But even with all this, a proper appre- 
ciation of the duty of counsel as an officer of the 
court should spur him more sharply than it some- 
times does, to be ready when the commonwealth 
calls the case. 

For delays, however, and hindrances and ob- 
structions in the course of the trial and afterwards, 
counsel must accept the heaviest responsibility, 
and it is here that my subject comes most closely 
home to the profession at large and its individual 
members. 

In the trial of Queen Caroline, Mr. Brougham 
is said to have declared that the lawyer’s supreme 
and only duty was to save his client. This is a 
vigorous expression of the degenerate view of pro- 
fessional duty and honor which I am here to com- 
bat. Brougham’s standard of ethics at best was 
not the safest or most prudent guide, but I doubt 
if that impetuous and truculent advocate, even in 
the heat of that most passionate contest, ever ut- 
tered the words with the meaning to which they 
have been perverted.* 

But though Brougham’s expression was vigor- 
ous, the idea was not new. It is inevitably sug- 
gested in the function of the advocate, and it is 
because of its dangerous intrusiveness that the 
lawyer's oath is made to include “all due fidelity 
to the court as well as to the client.” It is a con- 
stant and aggressive element which requires an 
equally constant watchfulness, and, therefore, it is 
that I desire to call your attention to some of its 
objectionable forms of manifestation, to the dan- 
gers of which the attention of the profession is not 
always alert. You will pardon me if I quote my 
own words from a recent case, because they have 
the weight of a sanction from my court. That case 
was called “a flagrant example of the perverted 
standard of professional ethics which assumes that 
counsel should help his client to escape the proper 
consequences of his act by any move or device, 
short, perhaps, of actual fraud or imposition. This 
is a very serious error, and apparently becoming 
more widespread, especially in cases involving life. 
The boundaries of professional privilege and pro- 
fessional obligation are clearly defined, and in no 
way doubtful. Counsel represents the prisoner to 
defend his rights. In so doing he is bound to 
exercise competent learning, and to be faithful, 
vigilant and resolute. But he is at the same time 


* On the contrary, they were understood at the 
time, and have been accepted by the better opinion 
since, as a veiled threat to the crown officers that 
if driven to the wall by the exposure of the im- 
prudences of his client, to call them by no harsher 
name, he would retaliate by raising the question 
of the king’s marriage to Mrs. Fitzherbert, regard- 
less of the serious consequences which might fol- 
low in reference to the title to the throne and the 
succession. 
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an officer of the court, part of the system which 
the law provides for the preservation of individual 
rights in the administration of justice, and bound 
by his official oath to fidelity as well to the court 
as to the client. It was well said by the chief 
justice in Commonwealth v. Jongrass (181 Pa. 
172): “There is no code of professional ethics 
which is peculiar to the criminal courts. There 
are no methods of practice to be tolerated there 
that are not equally entitled to recognition in the 
civil courts.” The duty of counsel is to see that 
his client is tried with proper observance of his 
legal rights, and not convicted except in strict 
accordance with law. His duty to his client re- 
quires him to do this much, his duty to the court 
forbids him to do more. An independent and fear- 
less bar is a necessary part of the heritage of a 
people free by the standards of Anglo-Saxon free- 
dom, and courts must allow a large latitude to the 
individual judgment of counsel in determining his 
action, but it must never be lost sight of that there 
is a corresponding obligation to the court, which 
is violated by excessive zeal or perverted ingenuity 
that seeks to delay or evade the due course of legal 
justice.” (Com. v. Hill, 185 Pa. 386.) 

This is the standard that I would keep before 
your eyes, by which to measure your double duty. 

Counsel, as I have said, are not entirely respon- 
sible for the delay in bringing cases to trial, but 
can we say as much for the undue protraction of 
the trial after it is called? Horace Binney, in his 
eulogium on Chief Justice Tilghman, records that 
it was the invariable effort of that great judge “to 
finish a capital case at one sitting, if any portion of 
the night would suffice for the object; and one of 
his declared motives was to terminate as soon as 
possible that harrowing solicitude, worse even than 
the worst certainty, which a protracted trial brings 
to the unhappy prisoner.” (16 S. & R. Appendix, 
450.) I doubt not that cases were tried as well, 
perhaps for the ends of justice better, than now. 
But note the contrast in the procedure. It has 
come to be that a day’s session is hardly expected 
to do more than make a fair start in the impanel- 
ing of the jury. And when the jury box is full, do 
counsel as a rule show just appreciation of the 
value of time? Consciously or unconsciously the 
trial is spun out, useless contention and argument 
over trivial matters that have no real effect in the 
end, wasteful repetition of questions and reiter- 
ation of evidence on minor points, prolong the 
sessions from day to day,-to the weariness and 
confusion of the overloaded minds of the jurors. 
I should be glad to think that it is never done with 
that intention, but be it so or not so, the practice 
is a reproach to the administration of the law, and 
the responsibility for its continuance is upon the 
legal profession. 

And this leads me next to a graver professional 
error, the effort to get a particular man or men on 
the jury. I do not speak of corrupt practices in 
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what is known as “ fixing” a jury beforehand, or 
tampering with it after it is selected. I would not 
insult this audience or the bar of Pennsylvania by 
the thought that such practice is tolerated by any 
but the outcasts who hang about the edges of an 
honorable profession. But I mean the efforts dic- 
tated by the natural desire to get a friendly, if not 
a favorable juror, the challenge to one not for 
objection to himself, but with the hope of getting 
in his place another who knows the prisoner or the 
prisoner’s friends, or whom they know of —a 
neighbor, a fellow-churchman, or society member, 
or political party voter. These efforts may be in- 
nocent in themselves, but they are fraught with 
dangerous tendencies, and they bear the appear- 
ance of evil. The right of the prisoner is not an 
affirmative right to select any particular man or 
men from the panel, but to have an impartial jury 
of what the common law called indifferent men. 
With these it is the wisdom, as well as the ethics, 
of the profession to be satisfied. 

A trial in the criminal law abounds with techni- 
calities. They are largely a survival, kept alive by 
the conservative spirit of the law which stands fast 
upon the ancient ways. But their true vitality 
springs from the broad humanity of the principle 
that every man is presumed to be irinocent until he 
is proved to be guilty, and the burden of such 
proof, from first to last, rests upon the accusing 
commonwealth. 

Blackstone says that even in his day no less than 
one hundred and sixty actions, which men are 
daily liable to commit, had been declared punish- 
able with death. (4 Black. Com. 18.) Of course 
a large deduction must be made for duplication of 
substantially the same crime under different names, 
and for subdivisions and distinctions which have 
no substantial difference. Sir James Stephen, in 
his History of the Criminal Law of England (ch. 
13, p. 470), says: “I know not how many offenses 
of the 160 are included in what was known as the 
Black Act (9 Geo. 1, c. 27, 1722), * * * “but 
one provision of it creates fifty-four capital of- 
fenses, for it forbids three classes of persons to do 
any one of eighteen acts.” The Pennsylvania act 
of 1860, and here in passing let me say to the 
honor of its framers, a model of everything that a 
penal code should be,t names only 153 offenses, 
even counting separately such special acts as injury 
to the grounds of the capitol hill (sec. 149), and 
such subdivisions as sending a challenge to fight, 
carrying a challenge, and concealing the knowl- 


+ Since writing this I have found the following 
passage in the address of your president, Mr. Dick- 
son, at Bedford, in 1806: “ Of the Penal Code 
which is understood to have been largely the pro- 
duction of Judge Edward King, it may be per- 
mitted to mention that at the celebration of the 
eighth centennial of the University of Bologna, in 
1888, I was much surprised to be asked by the late 
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edge of a challenge (secs. 25, 26 and 27). But with 
all allowances for repetition and all reductions in 
the count the law of England was a sanguinary 
code which punished with death nearly the whole 
range of crime from murder to common larceny. 
It was in those days that the foundations of our 
modern judicial administration of criminal justice 
were laid, and it is not to be wondered at that the 
precedents should magnify technicalities in favor of 
lie. When the prisoner was without the aid of 
counsel, with no compulsory process to compel 
attendance of witnesses in his favor, and with 
death before him as the penalty of conviction, the 
judges from sheer humanity became his counsel 
and tempered the severity of the law with true 
justice, even through the medium of hair-splitting 
distinctions and forms devoid of real substance. 
But cessante ratione, cessat ipsa lex. The day of 
mere technicalities is drawing to a close, and the 
bar must take heed that it shall not fail of its 
proper share in the right establishment of a new 
order of things, lest a whirlwind of popular im- 
patience and distrust shall sweep away not only 
the hurtful obstructions, but with them some bar- 
riers that are true safeguards of innocence. In a 
trial to-day the commonwealth has but one aid, 
the pervading and convincing power of truth. All 
the other advantages are on the side of the ac- 
cused. Consider the great privileges of counsel, 
to visit his client, to have unreserved and uncon- 
trolled communication with him, to learn the true 
facts and hold them unrevealed, to compel the 
attendance of witnesses and even the production of 
evidence in the hands of the prosecution, to con- 
fine the evidence strictly to the single issue, 
thereby excluding much that in the opinions of the 
world at large, and in our own judgments in 
every-day affairs, bears strongly and properly on 
cur conclusions, and finally to have full disclosure 
of the commonwealth’s case before indicating his 
own. The prisoner stands on the presumption of 
his innocence. The commonwealth must over- 
come this presumption by evidence satisfactory to 
the mind of every one of the jurors, and the bur- 
den to do this is upon it from first to last. The 
prisoner has only the affirmative burden of raising 
a reasonable doubt in the minds of any one of the 
twelve. Small wonder is it that some thoughtful 
minds are already asking themselves the question 
whether society has not given up too much to the 
protection of possible innocence, and left itself 
without adequate power to punish clear guilt. I 


Dr. Holtzendorff, the head of the great law school 
of Munich, ‘ What is the date of your Penal Code, 
1860 or 1861?” His knowledge extended beyond 
the date, and in the course of his remarks he went 
on to say that it was regarded in Germany as the 
most perfect code of criminal law in existence.” 
(Second Annual Report of Penna. State Bar Asso- 
ciation [1806], p. 15.) 





quote a few words again from the opinion of Mr. 
Justice Clark, of the Supreme Court of North 
Carolina, in State v. Rhyne (33 S. E. Rep. 136) 
(unfortunately a dissent on the sufficiency of the 
evidence of premeditation, and I say unfortunately 
because no judge or impartial lawyer can read it 
without feeling that it is convincingly right): ‘‘ An 
ideal trial is one in which the innocent has nothing 
to fear, and the guilty but little to hope. In our 
murder trials, happily, we fulfill the first condition, 
but we are exceedingly far from the latter.” 

Let me not be misunderstood as advocating or 
desiring any radical change. God forbid that the 
day should ever come when the presumption shall 
not be in favor of innocence, and so strong that the 
accused may stand safely upon it until overthrown 
by convincing evidence. But the thought is abroad 
that the administration of justice in serious crim- 
inal cases is not merely delayed and hampered, but 
undermined and baffled by useless technicalities, 
and in a free country widely extended thought 
leads sooner or later to action. Therefore I would 
have the ancient edifice of the law repaired at the 
hands of its friends lest it be razed utterly by the 
iconoclastic temper of the times. It belongs to the 
bar to guide and control public opinion on this 
subject, but bench and bar must first see to it well 
that all just cause of complaint is removed. 

The issue in a criminal trial is the guilt or inno- 
cence of the accused. The ascertainment of that 
fact is the sole object of the proceeding. All 
other matters are subordinate, collateral, acces- 
sory —instrumentalities and means only to the 
end, quod erat demonstrandum. When this end has 
been reached, upon the substantial truth of the 
case, the purpose and usefulness of technical ques- 
tions affecting the mere proceeding are finished, 
and they ought to disappear from the case. Only 
two considerations can justify counsel in prolong- 
ing the contest upon them. First, that the verdict 
is against the very right and truth of the issue, and 
that the alleged technical error substantially con- 
tributed to such result; and secondly, that the 
error complained of, though merely technical, is of 
so serious and important a character that its per- 
petuation as a precedent will disrupt the estab- 
lished system of the law to the substantial peril of 
its future just and uniform administration. 

It was a misfortune that, among many other 
errors, the social theorists and doctrinaires of the 
convention inserted in the Constitution an uncon- 
ditional right of appeal in homicide cases. It is 
the duty of the bar to see that this privilege is not 
abused by unsubstantial appeals. Let me recall to 
you the position of my court on this subject. In 
Com. v. Jongrass (181 Pa. 172) the present chief 
justice said: “ Subtile distinctions that mark no 
substantial differences and that do not affect the 
merits of a controversy unless it may be to obscure 
or to defeat them, should not be allowed to thwart 
justice in the interests of disorder and crime.” 
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And in Com. v. Kaiser (184 Pa. 493) it was said: 
“This court recognizes, and always will fully 
recognize, the importance of preserving the tech- 
nical rules of evidence and of legal procedure. 
They are the safeguards which the law has placed 
around the innocent, and the court will not be 
indulgent to a disregard of them or even to loose 
practice where it imperils substantial rights. But, 
on the other hand, such safeguards will not be 
allowed to be perverted into devices to defeat jus- 
tice, and this court has set its face resolutely 
against trifling objections that raise no point of 
any real bearing on the fact of guilt or innocence.” 

In the last twenty years there have been QI re- 
ported appeals in cases of murder of the first 
degree, of which 80 have been affirmed and 11 
reversed, including one in which the reversal was 
of the sentence only, for lack of the formality of 
showing affirmatively by the record that the con- 
victed prisoner had been asked what he had to say 
why sentence should not be pronounced upon him, 
and thereby had been given the technical oppor- 
tunity under the ancient forms to plead a pardon — 
a mere formality indeed, but one upon which the 
precedents were so firmly settled that it was not 
thought well to depart from them. 

Making all due allowance for the hopeful views 
of counsel on the weight of evidence as to the de- 
gree of the crime and the importance of points and 
rulings against them, there still remains too large 
a proportion of cases with no substantial justifica- 
tion for appeal. I invite the attention of the bar 
to the danger of abuse of the unlimited right of 
appeal. 

For flagrant instances of such abuse by per- 
verted zeal and misapplied energy I am happy to 
say that I must go to other States. Time permits 
me to refer to only a few. 

In People v. Jugigo ([{1891] 128 N. Y. 580), on 
a motion for a reargument of an appeal from a 
conviction of murder of the first degree, the Court 
of Appeals delivered the following opinion: 

“In December, 1889, the defendant was con- 
victed of murder in the first degree. He appealed 
to this court, and his case was argued in June, 1890, 
a few days before the summer recess. The judg- 
ment was here affirmed October 7, 1890, and the 
following opinion was then written: ‘The record 
does not contain a single exception, and we are 
unable to perceive any reason for bringing the 
appeal except to delay the execution of the judg- 
ment. The evidence established beyond any doubt 
the commission of the crime, and the charge of the 
judge was fair and properly instructed the jury 
upon the law needful for their guidance. There 
can be no pretense for saying that the ends of 
justice require a new trial, and the judgment 
should be affirmed.’ 

“The subsequent proceedings in the case on be- 
half of the defendant have been discreditable to the 
administration of justice. His case has been twice 





to the Supreme Court of the United States, and is 
now here for the third time, and thus courts have 
been. needlessly vexed for no possible purpose 
except delay. 

“Upon this occasion a motion is made for a 
reargument of the case after the lapse of nearly a 
year from the original argument upon pretexts 
manifestly frivolous, and for which there can be no 
possible excuse or justification, and which will not 
now be dignified by any further notice. 

“When all the forms of law have been observed, 
and the defendant has had every opportunity to 
make his defense, and his conviction has been af- 
firmed by the highest court of the State, the con- 
test in the courts should end, and the final 
judgment should be executed unless the governor 
of the State, in the exercise of his clemency, 
should grant a reprieve or a pardon. The forms of 
law should not be used to subvert the criminal law 
of the State. 

“ Attorneys and counsellors admitted to practice 
in the courts of this State are under a duty to aid 
in the administration of justice, and they cannot 
consistently with this duty engage in vexatious 
proceedings merely for the purpose of undermin- 
ing the final judgments of the courts and defeating 
the behests of the law. It ought to be a subject 
of inquiry, therefore, whether they can thus be- 
come the allies of the criminal classes and the foes 
of organized society without exposing themselves 
to the disciplinary powers of the Supreme Court.” 

In the same State, in 1893, one Dr. Buchanan 
was convicted of murder of the first degree by the 
poisoning of his wife. He took his case to the 
Court of Appeals, where, in an opinion by Gray, 
J., covering twenty-five pages of the report (Peo- 
ple v. Buchanan, 145 N. Y. 1), under a statute 
requiring the court “to give judgment without 
regard to technical errors, or defects, or to excep- 
tions which do not affect the substantial rights of 
the parties (an admirable provision, let me say), 
the facts and the law were elaborately reviewed 
and the judgment affirmed. Among the facts it 
appeared that, after the jury had retired and agreed 
upon a verdict, but before it was delivered in court, 
a juror was suddenly taken sick and fainted, was 
obliged to be removed to a different room, where 
he remained several hours under care of a physi- 
cian before he was able to rejoin his fellows. On 
this foundation the prisoner’s counsel had the im- 
pudence —there is no milder word for it—to 
apply to the Supreme Court of the United States 
for a writ of error on the ground that Buchanan 
“was sought to be deprived of life without due 
process of law,” in contravention of the Constitu- 
tion of the United States. The court, with more 
than exemplary patience, heard the argument and 
promptly decided that there was no Federal ques- 
tion involved. (In Re Buchanan, 158 U. S. 31.) 
I think we will all agree that it would have been a 
good case for the application of Lord Thurlow’s 
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saying, that it was the duty of courts to make it 
disagreeable for counsel to talk nonsense. 

The leading counsel for the prisoner in the 
Court of Appeals, the late Charles W. Brooke, 
went from Philadelphia to a wider and perhaps 
more congenial field in the practice and politics of 
New York. He was a brilliant and rather reckless 
blade, but I am pleased to think that his early 
training in the traditions of the Pennsylvania bar 
laid its restraining hand upon him at the proper 
moment, for with the decision of the Court of Ap- 
peals his name drops out'and does not appear in 
the subsequent proceedings. But the misdirected 
energy of his colleagues was not yet satisfied. 
Notwithstanding the decision of the Supreme 
Court, they next applied to the United States dis- 
trict judge for a habeas corpus, which being refused 
they entered notice of appeal in the office of the 
Supreme Court at Washington. The clerk, how- 
ever, refused to receive it because it had not been 
allowed. In this state of affairs, the date originally 
set for execution, and also of a reprieve by the 
governor, having passed, the district attorney of 
the city of New York moved the Court of Appeals 
ior an order on the warden of the State prison 
directing the execution of the sentence, and after 
argument it was granted, the court holding that the 
attempted appeal was a nullity. (In Matter of 
Buchanan, 146 N. Y. 264.4) Notwithstanding fur- 
ther vain applications to the Supreme Court, and 
threats of direful consequences to follow, the war- 
den of the jail, on the opinion of the attorney- 
general, carried out the sentence, and thus only 
after a delay of two years upon technical points, 
not one of which would bear a moment’s serious 
consideration, the law was vindicated. 

Another flagrant case of similar nature occurred 
in New Jersey. One Lambert was convicted of 
murder and sentenced to be hanged on December 
13, 1894. An application to the chancellor for a 
writ of error was refused, but a reprieve until Janu- 
ary 3, 1805, was granted by the governor. After 
the date originally set for the execution had 
passed, counsel applied to one of the judges of the 
Supreme Court of New Jersey for a habeas corpus, 
which was refused. He next applied to the chief 
justice of that court for a certiorari to review the 
governor’s issue of a death warrant. This was also 
refused. He then made a similar application for a 
habeas corpus to the Circuit Court of the United 
States, on the ground that the governor had no 
power to grant the reprieve, and the date of exe- 
cution having passed, “ it is supposed to have been 
done in law, and cannot now be carried into effect, 
without violating the Constitution of the United 


t This proceeding was under a statute provided 
for such case. The Supreme Court of Pennsyl- 
vania had occasion to consider the same point in 
the absence of a statute. (Com. v. Hill, 185 Pa. 
385.) 





States by putting the prisoner twice in jeopardy 
of his life for the same offense.” The beautiful 
perfection of the metaphysical proposition that the 
man, being legally dead from a certain day, could 
not be physically executed thereafter, had not 
escaped the acuteness of the early lawyers, and if 
Lambert’s counsel had looked at the case of Earl 
Ferrers, Foster, Cr. ‘C. 140, or 2 Hale, Pleas of 
the Crown, 412, he would have found that his 
point was not so new as he seemed to think it. 
Of this opinion apparently was the Circuit Court, 
for it refused the writ, but an appeal having been 
improvidently allowed, the case came before the 
Supreme Court of the United States in Lambert v. 
Barrett (157 U. S. 607), where it was summarily 
dismissed for want of jurisdiction, no Federal 
question being raised. You might well suppose 
that now the last shift had been reached. But not 
so. The mandate of the Supreme Court dismissing 
the application having been, probably by inadvert- 
ence, certified to the Supreme Court of New 
Jersey without being filed in the Circuit Court 
from which the appeal had been taken, counsel 
again demanded a habeas conpus from the Supreme 
Court of New Jersey, and subsequently a writ of 
error from the chancellor, and both being refused 
he came again to the Circuit Court, and from 
there to the Supreme Court of the United States, 
on the ground that as no final judgment had been 
entered in the Circuit Court all the subsequent 
proceedings under the authority of the State were 
void and against the Constitution of the United 
States. This view, however, fared no better than 
the preceding ones, and the court again dismissed 
the petition. (Lambert v. Barrett, 159 U. S. 160.) 
This ended the contest, and the man was hanged 
at last. 

There is one other case, not exactly in line with 
these, since it was not one of obstruction by ap- 
peals, but so flagrant in its violation of the duties 
I have been discussing that I should not feel justi- 
fied in passing it by. I refer to the recent trial in 
Ohio of a Mrs. George for murder. The deceased 
was shot down in the public street, in the dusk of 
the evening, and circumstances pointed strongly to 
the prisoner as the murderer. The defense was a 
denial of the killing. Yet in the face of this issue 
the prisoner’s counsel unblushingly devoted him- 
self to inflaming the jury against the character of 
the deceased. Evidence was adduced as to his 
relations to the prisoner, whom it was alleged he 
had taken from her husband, and then was about 
to abandon for another woman. It would have 
passed the bounds of legitimate professional en- 
deavor if it had been done with an acknowledg- 
ment of the killing and in an effort to reduce the 
degree of the crime by showing wrongs done to 
the prisoner that were beyond endurance and de- 
prived her of deliberate judgment. But what place 
had it in the case at all, if the prisoner did not fire 
the fatal shot? And what shall we say of the court 





24 


THE ALBANY LAW JOURNAL. 





which admitted such evidence, and allowed such 
manifest violation of duty? There have been other 
failures of justice in like cases, and will be again, 
for jurors will not always observe their oaths when 
strong feelings are involved. But for sheer disre- 
gard and defiance, not only of every precedent, but 
of every known principle of law and logic am. 
reason, this trial is the most disgraceful to court 
and counsel of any which I have read. In all sin- 
cerity I doubt if a case of lynching is as deeply 
demoralizing. It is more brutal, more fiendish 
for the passions of the mob let loose soon lose all 
semblance of humanity, but the very shock of its 
brutality carries with it the reaction in favor of 
legal methods, and it is therefore less dangérous 
in the end to the just administration of the law. 
Rough and lawless as are its methods, its object is 
justice and the vindication of right, while the pros- 
titution of professional talents and _ professional 
privileges is more insidiously lawless, because its 
purpose is the defeat of justice and the immunity 
of crime. 

In looking about for examples to illustrate and 
enforce my views on the perversion of profes- 
sional duty, I have, as you will perceive, found the 
most Ominous.in other States. I am happy to be- 
lieve that while this in part may be due to a better 
judicial system, yet it is most largely from the 
higher appreciation by this bar of their double 
duties as officers of the court as well as counsel for 
the accused, But the instances I have cited may 
be taken as warnings to show whither excessive 
zeal and perverted views of professional duty may 
lead. It is because, I believe, that in this matter 
of unsubstantial appeals this bar comes nearest to 
straining its duty to the court, that I have dealt so 
long on this branch of my subject. 

In the courts of Pennsylvania at the present day 
it is safe to assume that at least ninety-five out of a 
hundred of.those indicted for serious crime are 
guilty and should be punished. It has been my 
judicial duty to preside at something over one 
hundred trials for homicide of all grades, from 
murder of the first degree down. In no single in- 
stance was there a conviction which was open to 
doubt, nor one in which a reasonable doubt as to 
the degree of the crime was not solved on the 
merciful side. From that experience of trials and 
later experience in the review of trials before other 
judges, | am confident I understate the proportion 
of guilty in putting it at ninety-five in the hundred. 
And of this opinion would every lawyer as well as 
layman be in the absence of a retainer. What 
change of view does a retainer for the defense 
imply? Briefly stated, it is to take a favorable 
view of the evidence and circumstances of the case, 
to magnify, if you please, the points that make for 
the prisoner’s innocence, and to hold with tenacity 
to the presumption in his favor. But it does not 
justiiy a prolonged contest in the face of a verdict 
founded on convincing evidence, nor persistent 





ingenuity to overturn a just result on the main 
issue by technical assaults on minor and collateral 
points which had no substantial bearing upon it. 

These are some of the pitfalls which the profes- 
sion needs a clear head and steady feet to avoid. 
I wish to do my brethren of the bar the justice of 
saying. in the most emphatic way, that few of 
these errers I have been discussing are volun- 
tarily and consciously committed. But it is their 
insidious nature that makes them dangerous, and 
calls on the profession to be watchful and wary in 
regard to them. Few crimes are destitute of some 
palliating features when regarded from the stand- 
peint of the wrongdoer, and the professional habit 
—call it duiy if you will — of taking the favorable 
view, reinforces the obligation to one who has 
cemmitted his liberty or his life to your care. 
Ifeuce it is unnecessary to dwell on fidelity to the 
client. The bar has never lacked either courage or 
devotion. Whether we look back a century to the 
venerable Malesherbes, fearlessly pleading the 
cause of Louis XVI, before that fierce convention, 
which was alike accuser and judge, and for his 
devotion shortly following his king to the scaffold, 
or in our own day to Maitre Laborie, facing the 
howling mob of anti-Dreyfusites in the Zola trial, 
we find always the same honorable and unbroken 
record of courage and fidelity. And if I cite these 
foreign exemplars rather than Hale or Holt, or 
Somers or Denman, it is because the independ- 
ence, the courage and the devotion of the bar is so 
much an accepted part of Anglo-Saxon liberty that 
special instances from the multitude which history 
furnishes are difficult of selection. 

Let not the youngest of my brethren, therefore, 
charge his mind with any doubt of his fidelity to 
his client. The danger lies not in that direction. 
Rather let him guard well the equal but less clam- 
orous obligation as an officer of the court. Pro 
clientibus saepe, pro lege et republica semper. 


{SOME SPECIMENS OF JUDICIAL 
“ REASONING.” 
ECEMBER 5, 1775, came on for trial before 

Lord Mansfield, then lord chief justice of 
England, the case of a patentee who produced as 
a witness his journeyman. Then, as long after, 
interest rendered a witness incompetent to testify, 
though there was a very nice distinction as to 
what affected his credit — which was for the jury 
—and as to what affected his competency —a 
question for the court. In the case in hand, the 
witness admitted having entered into a contract 
with the patentee to work for him for a number of 
years, but produced a release from the contract 
duly executed by his employer. Asked if he did 
not expect to be restored to his old place at con- 
clusion of the case, he answered: ‘“ Why, I be- 
lieve my master to be an honest man and that he 
could not do the work without me; and, therefore, 
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I am well convinced I shall be put into the situa- 
tion from which I have released myself.” The re- 
port says that “ because the witness’ imagination 
led him to suppose that he would certainly be re- 
stored to his former situation,” Lord Mansfield 
rejected him “and would not suffer him to en- 
danger his veracity by being examined on the 
trial, repeating what he had once before seid in 
delivering a solemn judgment from the bench, 
that ‘it is not the office of courts of law to con- 
sider how far the minds of men may be capable 
of resisting temptation, but to take the most 
anxious care that they shall not be exposed to 
any temptation at all.’”” 

The very next day came on for trial in the King’s 
Bench the case of the King v. Caroline Rudd — 
a case well illustrating those good old times when 
the judges were making our common law aad 
human life was cheap. The reporter advises that 
in March, 1775, discovery was made of the forgery 
of three bonds, and three persons — the two Per- 
reaus and Mrs. Rudd—were arrested charged 
with the offense. To induce Mrs. Rudd to testify 
against the men — without which there could not 
be conviction —the magistrates promised immu- 
nity both as to the particular case in which the 
arrest was made and all other cases of forgery, 
provided she gave testimony against the other 
perpetrators of the crime. She thereupon swore 
that she signed one of the three forged bonds 
under duress from the Perreaus. On her testi- 
mony each of these was convicted and sentenced 
to execution, which was, however, stayed because 
the officers were satisfied that Mrs. Rudd had not 
testified truthfully. They accordingly caused her 
arrest for the crime she admitted being the instru- 
ment of. This now was June. She at once sued 
out a writ of habeas corpus, returnable to the 
Court of King’s Bench, upon the theory that by 
reason of the promises, she was entitled to a par- 
don. Lord Mansfield, as chief justice, rendered 


the opinion of the court, saying that the practice 
was modeled upon the then obsolete law of ap- 
provement; that by that law, one must discover 


the whole truth. “ For this purpose the coroner 
puts his appeal into form and when the prisoner 
returns into court, he must repeat his appeal (10 
Co. 76) without any help from the court or from 
any bystander. And the law is so nice that if he 
vary in a single circumstance, the whole falls to 
the ground and he is condemned to be hanged; 
if he fail in the color of a horse or in circum- 
stances of time, so rigorous is the law that he is 
condemned to be hanged; much more, if he fails 
in essentials.” The italics are those of the re- 
porter and presumably represent the emphasis of 
the great judge who thus announced the law. 
The chief justice declared that Mrs. Rudd must 
have lied if she did not sign that bond because of 
the knife at her throat, as she testified was the 
case; furthermore, if under duress, she was not a 
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free agent, hence not a criminal, and if not, could 
be no “approver.” So madame went back to 
prison and in due time was indicted and arraigned 
for trial. It was now September. She _ inter- 
posed these same promises in defense. The plea 
was deemed worthy the consideration of the twelve 
judges of England, who, after deliberating until 
December, unanimously overruled it, and De- 
cember 6, she was sent to trial. Thereupon was 
offered, as the first witness for the king, Mrs. Per- 
reau, wife of that Robert then under sentence of 
death on the testimony of this defendant and whose 
execution awaited the result of this trial. For 
some one had committed that crime and the vio- 
lated law demanded its victim. If Mrs. Rudd 
should swing, the two men convicted on what 
the crown conceded to be perjured testimony, 
would be pardoned. Should she escape, the inno- 
cent must needs die in her stead. In response to 
Cowper’s inquiries—he was counsel for Mrs. 
Rudd — Mrs. Perreau testified: “If. Mrs. Rudd 
is found guilty, I suppose it will contribute, to my 
husband’s pardon. I hope it may be the means 
of procuring Mr. Perreau’s pardon.” Objection 
was now made to the competency of the witness, 
and the ruling of Lord Mansfield of the day be- 
fore was invoked, without avail. The prosecutor 
called attention to the fact that until conviction of 
the thief, the owner was not permitted to recover 
the stolen property; so that sustaining the conten- 
tion of Mrs. Rudd, meant immunity to thieves. 
It was accordingly solemnly adjudged —as it 
should always be when a human life hangs upon 
the rule —that while the of the 
court would keep from ‘any temptation at all” 
such witnesses as might be offered in civil cases, 
those who would, might, without hindrance, 
“endanger their veracity”’ if their testimony im- 
periled, not dollars, but the lives of men and 
women. The “imagination” of the witness the 
day before, rendered him incompetent. The hope 
and well grounded belief of Mrs. Perreau, that on 
her testimony hung the reward — not of dollars — 
but the life of her husband, was held to go to her 
credit only. 

The reporter concludes this case thus: “ After 
a very long trial, the jury brought in their verdict, 
‘ According to the evidence before us, not guilty.’ 
Daniel Perreau and Robert Perreau were exe- 
cuted at Tyburn on Wednesday, 17 January, 1776.” 
Rudd’s case, t Leach’s Crown Cases, 130. 


“anxious care” 


All the learning displayed in the subsequent 
authorities as to whether Lord Mansfield, in the 
patentee case, announced the soundest judicial 
judgment (see 2 Stark. 746; Skillinger v. Bolt, 1 
Conn. 147) has become immaterial to us; for the 
legislative hand has been very busy with that and 
scores of other equally absurd court concocted 
devices for the obstruction of justice, and they are 
but historic dust. 

“ Of the rules of evidence as established by the 
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common law, it may be said, without the slightest 
exaggeration, that if the knaves and criminals, 
great and small, had united upon a code, the object 
of which should be to afford the greatest security 
to each, consistent with the existence of law; had 
they taken ‘sweet counsel together’ with full 
power to establish rules of evidence, which should 
afford the minimum of protection to society, and 
the maximum of impunity to themselves, with yet 
a remote possibility of punishment, it is difficult 
to perceive how, having any rules, they could 
have materially improved upon the existent law. 
Aware that some rules must be granted to pacify 
the demands of society, the sagacious knave and 
discreet criminal would hardly press for the adop- 
tion of rules more favorable to the legal impunity 
of crime and the successful consumation of fraud, 
than those which the common law in its sympa- 
thetic wisdom has so kindly furnished to their 
hands.” Thus wrote John Appleton in 1860, then 
and long after one of the judges of the Supreme 
Court of Maine. “ The rules of Evidence Stated 
and Discussed,” p. 9. 

In Boyle v. State, 57 Wis. 472, the defendant was 
charged with having strangled his wife. Dis- 
colored spots upon her neck and the condition of 
certain vital organs at the post mortem were de- 
scribed in evidence. What did these conditions 
signify? People not being much given to chok- 
ing their fellows to death in that part of the State, 
Dr. Cody testified: “I have not seen a case of 
strangulation and do not know by experience.” 
To permit him to testify was held to be “ palpable 
error,” and quotation was made from Luning v. 
State, 2 Pin. 284-288. “It is manifest that the 
purpose of the question and proposition was to 
extract from the witness evidence of facts derived 
from his scientific, and not his personal knowl- 
edge; or, in other words, that he was to swear to 
facts, the existence of which he only knew from his 
reading; and this, upon no principle of evidence, 
could be admitted” —a very comforting doctrine 
to men contemplating crime. 

In Soquet v. State, 72 Wis. 659, the defendant 
was on trial for murdering his wife by adminis- 
tration of arsenic. Dr. Monro had practiced medi- 
cine for twenty-five or thirty years, but in the 
vicinity of Green Bay where he lived, people had 
not been taken off that way, within his knowledge. 
So, he answered as follows: “ Have you ever 
had a case of arsenical poisoning to treat yourself, 
individually, as a physician? No. Have you ever 
seen a person die when you knew that he died 
from the effects of irritant poison — present at his 
death? No.” He had learned what he knew 
from standard scientific works. In his practice, 
had he disregarded the information they contained 
it would be to hazard the penalties denounced 
against manslaughter, but what men of sense the 
world over regard as the highest evidence was 
worthless in the eyes of this court, which said — 








p. 665: “ Neither Dr. Monro nor Dr. Olmstead 
had even seen a case, or had any experience what- 
ever, on the subject of arsenical poisoning, and 
all that either of them knew upon the subject was 
derived from medical or scientific books and medi- 
cal instruction. In receiving their testimony, the 
court committed and repeated the very error, by 
reason of which the judgment in the case of Boyle 
v. State, 57 Wis. 472, was reversed.” In that same 
case two witnesses testified “ who, in their prac- 
tice, had each seen at least one case of poisoning 
by arsenic,” and so were competent. 

It is needless, perhaps, to say that Wisconsin 
stands alone on this question, save perhaps Iowa, 
now, as in Bixby v. Railway, 105 Ia. 293, 290, the 
Boyle case is cited with approval. 

In Finnegan v. Gas Works Co., 159 Mass. 311, 
plaintiff's intestate went into a cellar to read a 
water meter and there was killed by inhaling gas. 
It was known that deceased went into the cellar, 
but no more until found there dead. Under the 
statute of that State it was necessary that the 
plaintiff prove a period of conscious suffering be- 
fore death. A physician wholly without experi- 
ence in that particular thought there was such 
suffering in the case in hand. Holmes, J., said: 
“To be sure, he had not had any experience of 
this kind of asphyxiation personally, or with 
patients, but his general competency as an expert 
seems not to have been questioned; and although 
it might not have been admissible, merely to re- 
peat what a witness had read in a book not itself 
admissible, still, when one who is competent on 
the general subject accepts from his reading as 
probably true a matter of detail which he has not 
verified, the fact gains an authority which it would 
not have had from the printed page alone.” But 
why? 

The learned justice referred to State v. Baldwin, 
36 Kan. 1; 12 Pac. Rep. 318, as authority and 
illustration for his proposition. In that case, Dr. 
Campbell was asked, “ How is it (chloroform) 
regarded by medical authority upon that subject 
and by medical men who are authority upon that 
subject? Ans. It is regarded by writers on that 
subject and by all men who have used it to any 
great extent, and by all universally, so far as I 
know, as a very dangerous agent and an agent, if 
pushed beyond a certain point, which will produce 
death.” And this was held unobjectionable. But, 
how can the approval of any man of a matter of 
which he knows only by study of an author, make 
that author’s statement competent when before it 
was incompetent? 

Who is it that may 
“the printed page?” 

In Washington v. Cole, 6 Ala. 212, 214, the wit- 
ness was asked: “ Did you, as a physician, attend 
upon a negro named George, etc.? Ans. I did.” 


“confer authority” upon 


This was held to qualify him to testify that the 
negro was afflicted with dropsy; that that disease 
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“frequently exists in the human system long be- 
fore it developes itself, and the case of George 
appeared to be of long standing.” The suit was 
for breach of warranty of a slave sold as sound. 
The evidence in the case showed that this witness 
was only called “ doctor; ” that he “ attended in a 
drug store” and was not a physician at all; but 
that did not render his testimony incompetent. 
Like the rule in Rudd’s case, it only affected the 
credibility — and that was for the jury and not the 
court. 

In Sarle v. Arnold, 7 R. I. 582, 586, the plaintiff 
was refused the privilege of cross-examination of 
the tendered expert until the close of his testi- 
mony. It was urged that incompetent evidence 
ought not to be received; that if the judge once 
permitted the witness to testify, subsequent proof 
that he was utterly incompetent and therefore but 
an impostor committing a fraud upon the court 
and the litigant, would not operate to withdraw 
the incompetent evidence, but it would be for the 
jury to repect it if their skill enabled detection of 
the imposition; and that a court of justice should 
take adequate precautions to prevent the injury 
that would be perpetrated by such fraudulent con- 
duct. But it was held that the trial judge made 
the preliminary examination to ascertain if the 
witness was an expert and if he did not want a 
cross-examination or did not want to ascertain 
whether the witness was competent, the objecting 
party must put up with it. So, when the same 
question arose in the City of Ft. Wayne v. 
Coombs, 107 Ind. 75, the court said—p. 8s: 
“When it is made to appear, prima facie, that the 
witness possesses the requisite qualification, the 
court may admit the testimony, and is not bound 
to allow a preliminary cross-examination. This 
was so expressly decided in Sarle v. Arnold, 7 
R. I. 582. It is, indeed, difficult to perceive how 
any other conclusion could be reached when once 
it is granted that the court need only be satisfied 
that, prima facie, the witness is competent.” In 
our own case of Davis v. State, 35 Ind. 406 
(9 Am. R. 760), it was said of a witness that 
“Whether he is competent to testify at all as an 
expert, is a question for the court. But, after he 
has been allowed to testify, the weight of his evi- 
dence is a question for the jury.” And, the case 
of 6 Ala. 212, supra, is cited with approval. 

No surgeon, however eminent, but would con- 
sult and rely upon the engravings in a work like 
that of Gray’s anatomy. Such a plate would be 
more accurate and show the facts more vividly 
than any witness could, however able. No such 
thing can be tolerated, however, in a court of jus- 
tice; it must be kept from there as everything 
polluting or misleading ought to be. Ordway v. 
Haynes, 50 N. H. 159; Bixby v. Railway, 105 Ia. 
293, 290, citing that case approvingly. The wit- 
ness may get what little he known from the en- 
graving — may know nothing but what he has 





learned from it. The book is utterly incompetent; 
the witness may testify. ‘ It is the doctrine of the 
authorities that study of'a business without prac- 
tical experience will qualify a witness as an expert. 
Howard v. Great Western, etc., Co., 109 Mass. 
384; Swett v. Shumway, 102 Mass. 365.” The 
City of Ft. Wayne v. Coombs, 107 Ind. 75, 87. 
Accordingly, a teacher of natural sciences in the 
Illinois “* Normal University’ who, in his pro- 
fession had had occasion to investigate the gases 
produced in combustion of hard coal, was held 
competent to testify as to the effect when breathed 
by a human being. The school teacher instruct- 
ing his class in the high school in anatomy is com- 
petent to testify, but the book from which alone 
he gets all his information is incompetent. The 
reason is that the school master is under oath; 
the book cannot “And upon this 
yround books of science are excluded, notwith- 
standing the opinion of scientific men that they 
are Looks of authority, and valuable as treatises. 
Scientific men are admitted to give their opinions 
as experts, because given under oath; but the 
hooks which they wirte, containing them, are, for 
want of such oath, excluded.” State v. O’Brien, 
7 R. I. 336, 338-9. Therefore, though the witness 
admit that his knowledge is derived wholly from 
a book, and on consultation of the book it is found 
to state the exact opposite, it may not be intro- 
duced to impeach the witness, not being under 
oath. Id. Therefore, where a witness stated that 
works of jurisprudence were his authority for a 
statement, and asked to indicate the work that 
said so, named Taylor’s Medical Jurisprudence, 
the court said: ‘“ Books are not admissible in 
evidence either for the purpose of sustaining or 
contradicting the opinion of a witness,” and he 
was thus relieved of the unpleasant duty of point- 
ing ovt what the book did not contain. 

Why the oath of the Alabama “ scientific doc- 
tor’ who “attended in a drug store,” and of the 
schocl master who has studied physics, should 
make reliable data of incompetent books from 
which all of their information is secured, is a prob- 
lem one should not be required to solve in hot 
weather. It can be understood only through that 
* artificial perfection of reason, not of every man’s 
natural reason” of which our Lord Coke tells us, 
Coke, Litt. 97b, by which, too, the distinction 
made in Rudd’s case is to be justified. 


be sworn. 


But in this procession, the Iowa court easily 
takes first place. 

Writers and the courts had often had occasion 
to inveigh against the reckless swearing of parti- 
san expert witnesses. Said Taylor in his work on 
Evidence, § 58: “It is often quite surprising to 
see with what facility and to what an extent their 
views can be made to correspond with the wishes 
or the interests of the parties who call them. * * * 
Being zealous partisans, their belief becomes 
synonymous with faith as defined by the apostle, 
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and it too often is but the substance of things | 


hoped for, the evidence of things not seen. To 
adopt the language of Lord Campbell, ‘ skilled 
witnesses come with such a bias on their minds 
to support the cause in which they are embarked 
that hardly any weight should be given to their 
evidence.’” Rogers, ‘ Expert Testimony,” 2d 
ed. p. 468, quotes a writer as follows: ‘“ Men 
readily believe what they anxiously desire, and 
such witnesses forget their real character and 
seem to consider themselves paid agents. * * * 
The wildest theories are enunciated; science and 
health are insulted in the interests of costs and 
personal noteriety; dust is purposely thrown in 
those eyes which ask for light, and the unavoid- 
able experience of the court is compelled to a 
decision which those who really cause it know to 
be wrong, or at least do not think to be right. 
* * * Although their evidence is given upon 
oath, the sanction of this need presents no terror 
to their minds. When the evidence is only as 
to a matter of opinion, the witness, of course, can- 
not be indicted for perjury, and it is clear that this 
will allow the assertion of anything which a skilled 
witness may think likely to advantage the cause 
of his employer.” : 

In Clark v. State, 12 Ohio, 483, 40 Am. Dec. 
481, the court said: “‘ Whenever they (physicians) 
have enlisted on the side of either party, or of 
some favorite theory, and one portion of the pro- 
fession is placed in array against another, the 
difficulties mentioned in the passage above are 
greatly multiplied and * * * in nine cases out 
of ten it will be utterly unsafe for a jury or a court 
to follow or adopt the conclusions of either side.” 
In Bixby v. Railway, 105 Iowa, 293, 297, this lan- 
guage is quoted as presenting a sound reason for 
rejecting works of science accepted as authorita- 
tive by the profession for which they are written. 
After the witness ‘“ has enlisted” on the side of a 
party, and, by reason of his bias you can’t believe 
him one time out of ten, he has become the instru- 
ment through which the Iowa court gets what 
truth it wants. This is probably the first instance 
in which there has been judicial recommendation 
of Donnybrook Fair as a place to look for any- 
thing but a fight. 

Whether authoritative works on inductive sci- 
ence should ever be received in evidence, is not 
here discussed. But to filter them through a wit- 
ness without knowledge of the subject save as he 
has imperfect recollection and poorer understand- 
ing of what he has read in such books, instead of 
examining the works themselves, is absurd. If 
authentication is required, to hold that the oath 
of the Alabama “ doctor” “adds authority to the 
printed page,” not conferred by the indorsement 
given by its acceptance generally by a great and 
learned profession, is to defy common sense. 

Omaha, Neb., June, 1900. 

Jas. McCase. 





NEGLIGENCE. 
LIABILITY OF City FOR ACCIDENT Causep sy Ice 
AND SNOW IN STREET. 


New York Court OF APPEALS. 


Lottie LICHTENSTEIN, Respondent, v. THE 
Mayor, ALDERMEN AND COMMONALTY OF 
THE City oF New York, Appellant. 


A person who, while crossing the street of a city, 
leaves the crosswalk to avoid water which had 
accumulated thereon from melting snow, and 
steps upon a pile of snow at the side of the 
walk, slips and is injured, has no cause of 
action against the city for the injury. A city 
is not legally bound to remove ice and snow 
from the roadway of its streets. 


Appeal from a judgment of the Appellate Divi- 
sion, First Department, affirming a judgment en- 
tered upon the verdict of a jury. 


John Whalen and Theodore Connoly for appel- 
lant; George Hahn for respondent. 


O’Brien, J. — The plaintiff recovered a verdict 
of $2,000 for a personal injury sustained while 
crossing Seventy-ninth street, in the city of New 
York, on the 8th day of March, 1893. There is no 
dispute about the main facts upon which the action 
is based. It appears that the plaintiff, while cross- 
ing from one side of the street to the other, upon 
a crosswalk, slipped and fell, sustaining what is 
called a Pott’s fracture of the leg. It is not 
claimed that the crosswalk itself was out of order, 
but it appears that considerable snow had fallen 
during the winter, and some six or seven inches 
within three or four days prior to the accident. 
The snow had been shoveled from the crosswalk 
and thrown on each side of it into the bed of the 
street, and, having been packed, formed what are 
called ridges, or banks, on each side of the cross- 
ing. These ridges had become hard by thawing 
and freezing, and were from one to three feet 
high. The day of the accident was mild, and the 
ice and snow melted rapidly, and the water from 
the melting snow and ice collected on the cross- 
walk between the ridges, forming a pool deep 
enough to wet the feet when walking on the 
crossing. In this condition of the street the plain- 
tiff was crossing upon the crosswalk, and, coming 
to the water, attempted to avoid it by stepping on 
to one of the ridges, when, in some way, she 
slipped, and, turning the ankle, sustained the frac- 
ture already described. 

This case does not involve the liability of the 
city for allowing ice or snow to accumulate on a 
sidewalk or a crosswalk, but for allowing it to 
accumulate in the bed of the street. The cross- 
walk over which the plaintiff was passing had been 
shoveled and swept, so that the snow was com- 
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pletely removed, but in doing that ridges had been 
created on each side. The accumulation of snow 
and ice in the bed of the street left the crossing 
lower than the roadway on each side, and the 
water from the melting snow and ice naturally ac- 
cumulated there. If the passenger followed the 
crossing the water was a disagreeable, though not 
a dangerous, obstacle. If she left the crossing 
and took the bed of the street the melting snow 
or ice confronted her. In keeping the sidewalks 
and crosswalks free from snow or ice the city 
authorities must either throw it into the bed of 
the street or cart it away. In this case they did 
not draw it away, but threw it into the street on 
each side of the walk, and the roadway having in 
this manner been raised above the crosswalk, the 
result was the accumulation of water which the 
plaintiff sought to avoid by stepping on the ridges 
in the roadway. 

The question presented by this appeal is whether 
the city can be made liable for the result of such 
an accident. It seems to me that it cannot, unless 
we are prepared to hold that it is the duty of the 
city to use reasonable care and diligence in remov- 
ing the snow and ice, not only from the walks, but 
from the roadbed as well. If it is bound to cart 
away all the snow that may fall within the limits of 
the street, within a reasonable time, and not allow 
any ice or snow to accumulate, either on the 
walks or on the roadway, then it may be that 
there was a question in this case for the jury; but 
if no such duty is imposed upon the city author- 
ities, it is difficult to state any principle or reason 
upon which this judgment can be upheld. 

It is scarcely necessary to say that in the vary- 
ing and uncertain winter climate of this State such 
a measure of diligence on the part of the city 
authorities would be unreasonable, since it would 
be impossible to comply with it. The accumula- 
tion of ice and snow in the streets of great cities 
is, no doubt, a very great inconvenience, but to 
hold the city liable for the result of every accident 
arising from such a condition would carry the rule 
ot responsibility beyond all reasonable limits. The 
city would practically become an insurer of the 
individual against all injuries and mishaps in such 
times. Thus far the liability of a city for accidents 
caused by slipping on snow or ice has been limited 
to cases where the obstacle was on the walks gen- 
erally used by foot passengers. In order to sus- 
tain this judgment we must make a very great and 
important advance, and hold that the defendant 
was not only bound to keep the walks clear of 
snow and ice, but the roadway also, or at least 
that part of it that is so near the walks that a pas- 
senger may step upon it when seeking to avoid a 
pool of water. The contention of the learned 
counsel for the plaintiff, while not expressed ex- 
actly in these words, leads logically to this con- 
clusion. The only negligence that can be imputed 
to the city is that it failed to remove from the bed 





of the street the ridges of snow upon which the 
plaintiff stepped when injured. There is no such 
duty imposed by the law, in my opinion, upon the 
authorities of cities. Such a rule of responsibility 
would be so unreasonable and oppressive that it 
need not be considered in discussing questions of 
liability for accidents of this character. The 
storms of winter in this climate produce condi- 
tions on the streets of great cities favorable to the 
occurrence of such accidents. The individual can- 
not be insured against all dangers from the ele- 
ments in the city, any more than in the country, 
and when an injury of this kind is caused by au 
accumulation of ice or snow in the bed of the 
street it is simply an accident, for the results of 
which no one is responsible. 

The liability of the city for damages in a case of 
this character may always be tested by the in- 
quiry whether the accident could fairly or reason- 
ably have been anticipated by the authorities and 
guarded against. Could any reasonably prudent 
or careful man have foreseen or anticipated what 
happened to the plaintiff while crossing the street 
in question? If not, then the city is not, and 
ought not to be, liable. Assuming, as we must, 
that the city is not chargeable with negligence for 
omitting to cart away the snow from the roadway, 
there is nothing left for the judgment to rest 
upon, unless it be claimed that the particular place 
where it was deposited, with reference to the 
crosswalk, was improper. The walk, to the full 
width and beyond, was cleared, so as to make a 
safe and convenient crossing, but for the accumn- 
lation of water caused by the melting of snow and 
ice on a mild day. It cannot be affirmed with any 
reason or justice that the authorities were at fault 
in not anticipating what happened to the plaintiff, 
and guarding against it. It cannot be said that in 
the exercise of a reasonable diligence they should 
have foreseen that water would accumulate on the 
walk, and that to avoid it a traveler in the street 
was liable to be injured by stepping upon one of 
the ridges made by the snow when removed from 
the walk. This would be exacting from the au- 
thorities of cities a measure of vigilance and fore- 
sight quite impossible, and out of all proportion to 
any danger to be apprehended from such a cause. 
It may be safely asserted that the law does not 
impose any such impossible standard of duty upon 
municipalities. (Harrington v. City of Buffalo, 
121 N. Y. 147; Kaveny v. City of Troy, 108 N. Y. 
571; Taylor v. City of Yonkers, 105 N. Y. 209; 
Mullen v. City of Newburgh, 32 Hun, 24; affirmed, 
105 N. Y. 668; Beltz v. City of Yonkers, 148 N. Y. 
67: Lane v. Town of Hancock, 142 N. Y. 501.) 

The proof in the case did not warrant a finding 
of negligence on the part of the defendant, and 
the motion to dismiss the complaint should have 
been granted. 

The judgment should be reversed and a new 
trial granted, costs to abide the event. 
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MartTINn, J. (dissenting). —I cannot concur in 
the conclusion that the evidence in this case was 
insufficient to justify the submission to the jury 
of the questions of the defendant's negligence and 
the plaintiff's freedom from contributory negli- 
gence, or that it was insufficient to uphold the 
verdict. 

The plaintiff attempted to cross Seventy-ninth 
street, in the city of New York, at Second avenue, 
where there was a public and much used crossing. 
When, with a child in her arms, she reached it, she 
found it covered with water to the depth of one 
foot, and, consequently, that it was practically im- 
passable. Upon each side of the crosswalk there 
were ridges or embankments of ice, mud, stones 
and snow, which were from one to three feet in 
height. The plaintiff endeavored to cross, as 
others did, by walking upon one of the ridges by 
the side of the crosswalk. While doing so she 
slipped, fell and was seriously injured. This ac- 
cumulation of water was occasioned by the omis- 
sion of the defendant to remove obstructions 
which existed and remained in the gutters of the 
street, so that the water, instead of being taken 
off in the usual manner, ran on to the crosswalk 
and was there impounded by the embankments 
which were upon either side. This condition had 
existed at that place for at least a month prior to 
the accident. 

It is said that if the plaintiff had followed the 
crosswalk the water was a disagreeable, although 
not a dangerous, obstacle. It seems to me it was 
both. With what propriety can it be said that 
ladies who are required to cross the streets in the 
city of New York are bound to wade through 
water a foot in depth, which has accumulated and 
been retained upon the crosswalks by the omis- 
sion of the city to keep its gutters in a proper 
condition of usefulness, and if, under those cir- 
cumstances, they pursue the identical course fol- 
lowed by others crossing there, and are injured, 
they cannot recover because the water was only a 
disagreeable obstacle, and not a dangerous one. 
If ladies living in or visiting that city are required 
to pursue their course over crosswalks flooded by 
a foot of water, which has remained there for 
days, and even weeks, and the city is not liable 
for an injury flowing directly from that condition, 
a new principle in the law of negligence must be 
established. 

To sustain this new doctrine the following cases 
are cited: Harrington v. City of Buffalo (121 N. 
Y. 147), Kaveny v. City of Troy (108 N. Y. 571), 
Taylor v. City of Yonkers (105 N. Y. 203), Muller 
v. City of Newburgh (32 Hun, 24; affirmed, 105 
N. Y. 668), Beltz v. City of Yonkers (148 N. Y. 
67), Lane v. Town of Hancock (142 N. Y. 510). 
These cases will be examined in vain to find au- 
thority for any such doctrine. In the Harrington 
case it was simply held that the duty resting upon 
a municipal corporation to remove accumulations 





of ice and snow upon its streets becomes impera- 
tive only when dangerous formations or obstacles 
have been created and notice of their existence has 
been received by the corporation, or sufficient time 
has elapsed to afford a presumption of knowledge 
of their existence and an opportunity to effect 
their removal. The Kaveny case decided that a 
municipality was not responsible for the construc- 
tion or sufficiency of the eaves of buildings upon 
the land of individuals adjoining its sidewalks, 
and that it was not bound to prevent the formation 
of ice from the drip of a roof upon a sidewalk. It 
also decided that a municipality was not bound to 
exercise unreasonable, persistent and extraordi- 
nary diligence, during freezing weather, to remove 
ice formed from natural causes, but that it was 
simply bound to keep sidewalks reasonably clean 
and safe. The Taylor case was to the effect that 
where a fall of rain or the melting of snow on 
adjoining premises was suddenly followed by 
severe cold, and thus the sidewalks were covered 
with a layer of ice, making them slippery and dan- 
gerous, the municipality was not required to see 
to its removal, but might, without liability or 
negligence, await a thaw to remedy the evil. In 
the Muller case it was held that the municipality 
had no actual notice of the condition of the street, 
and that the condition had not existed a sufficient 
length of time to justify an inferenee of notice to 
the municipal authorities, and for that reason was 
not liable. In the Beltz case the court held that 
a municipal corporation must guard against such 
dangers in its streets as can or ought to be antici- 
pated or foreseen in the exercise of reasonable 
prudence and care, but that it was not chargeable 
with negligence in omitting to repair a defect in 
a street, so slight that no prudent man would 
reasonably anticipate any danger from its exist- 
ence. In the Lane case, which related to a town 
highway, it was held that to impose a liability for 
negligence upon a town it must be shown that the 
proximate cause of the injury was an omission 
upon the part of the commissioner to use ordinary 
care, under all circumstances, in the performance 
of his duties; that is, such care as a reasonable 
and prudent person would have exercised under 
those circumstances. 

These cases fall far short of establishing a doc- 
trine which would justify a reversal of the judg- 
ment in this case. The proof was such as to leave 
no question of doubt but that the city was fully 
apprised of the situation at that point, or that, in 
the exercise of reasonable and ordinary inspection, 
it would have acquired knowledge of its condition. 
Moreover, if there was any question as to the 
defendant’s knowledge, it was for the jury, and not 
one of law. 

Again, when tested by the inquiry whether the 
accident could fairly or reasonably have been 
anticipated by the city authorities, it seems quite 
obvious that any reasonably prudent or careful 
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man must have foreseen that, with a crosswalk 
covered by a foot of water, persons seeking to 
cross the street would naturally resort to the 
ridges upon either side, and that, existing in the 
condition they were, such an accident would prob- 
ably follow. 

I am totally unprepared to concur in the opinion 
that, as a matter of law, it is not negligence for a 
great and populous city, upon a prominent and 
much used street, to permit its crosswalks to be- 
come and remain flooded with a foot of water, 
with ridges or banks of snow, ice, stones and dirt 
upon each side, when, by the discharge of its plain 
duty to remove obstructions from its gutters, the 
water would not have accumulated, and the cross- 
ing would have been in proper condition for use. 
Nor do I believe, when the plaintiff was con- 
fronted with such a situation and sought to re- 
treat, but was unable to do so, that it was 
contributory negligence for her to follow the 
course of the multitude crossing at that place, by 
stepping upon the ridge upon one side of the 
crossing, thus employing the only means by which 
she could reasonably hope to reach the place of 
her destination. 

The questions of the defendant’s negligence, and 
the plaintiff's freedom from contributory negli- 
gence were, under the evidence, clearly questions 
of fact for the jury. How it can be held that the 
questions whether the plaintiff should have re- 
treated when the proof shows that it was practi- 
cally impossible, or whether she should not have 
followed the course pursued by others who were 
similarly situated, were questions of law I cannot 
comprehend. és 

I think the judgment should be affirmed. 

Parker, Ch. J., Gray and Haicut, JJ., concur 
with O’Brien, J., for reversal, etc.; BARTLETT and 
Vann, JJ., concur with Martin, J., for affirmance. 

Judgment reversed, etc. 


—_——— 


THE FIGHT AGAINST THE STANDARD 
OIL TRUST. 
ROBABLY no one lawsuit in the country is 
attracting as much attention to-day as that of 
the fight of Attorney-General Monnett against the 
Standard Oil Trust, says the Ohio Weekly Bul- 
letin. And yet the vast majority of those who 
read about it daily have but the dimmest idea of 
what jis really going on. 

It is not easy to give a sufficient history of the 
attack upon the giant trust, which was begun by 
Attorney-General Watson, and is being carried on 
by Attorney-General Monnett. The subject itself 
is so vast, and carries with it such a multiplicity 
of detail, that one is inevitably tempted to an un- 
welcome prolixity. An effort will be made to re- 
late the exact status of the struggle against the 
great combination. 





The prosecution began in May, 1890. Attorney- 
General Watson came in possession of evidence 
which convinced him that the Standard Oil Trust 
was using its vast powers to the detriment of the 
public interests. Therefore he brought suit against 
the Standard Oil Company of Ohio, one of the 
twenty companies composing the trust, asking the 
Supreme Court to order the company to relinquish 
its connection with the trust. His attack was not 
made along the broader lines which characterized 
the later prosecution, but it was resisted with the 
fierce determination which has marked all of the 
Standard’s actions. 


After a fight of two years, in which each side 
employed the most eminent legal talent on the 
market, he won a victory. The Supreme Court 
decreed on March 2, 1892, that the Standard Oil 
Company should not in the future have any deal- 
ings with the trust. It was forbidden to recognize 
the trust certificates, or to pay dividends upon 
those certificates. The company was ordered 
to close its affairs with the trust at once, though 
the court later modified this decree. 

In 1896 Attorney-General Monnett was’ elected 
to office, and promptly made the crusade which 
has made him famous. He was immediately ap- 
prised of the fact that little or nothing had been 
done by the Standard Oil Company toward obey- 
ing the orders of the court to dissolve its relations 
with the trust, and on November 9, 1897, he filed 
information in contempt with the Supreme Court, 
after consultation with the members of the court 
in chambers. He asked that the court take action 
to compel obedience to its decrees. 

The court required an answer from the Standard 
by January 15, 1898, and after various objections 
from the Standard required an answer to a series 
of interrogatories, which had been attached to the 
original proceedings in contempt, addressed to the 
president of the trust, John D. Rockefeller. Mr. 
Rockefeller answered, and his answer is to-day the 
most valued weapon in the hands of the State. 

A master commissioner was asked for, and Hon. 
Allen T. Brinsmade was made master commis- 
sioner. He was directed by the court to make an 
examination of the books of the company and to 
hear evidence. 


GUERILLA WARFARE. 


HERE are substantial grounds for anticipating 
that the war will now cease to be conducted 

by our opponents on any organized basis, but will 
resolve itself into a series of raids by guerrilla 


The law of nations has had some 
trouble in locating with any exactitude the posi- 
tion such parties hold in reference to the rights 
and obligations of civilized warfare. Much de- 
pends on the relation between them and the State 


to which they belong. If they form no part of the 


parties. 
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forces of the State and hold no commission, their 
acts are closely analogous to those of brigands. 
If they kill an enemy, except in self-defense, they 
are sailing dangerously near to murder, and so 
are liable to be deemed incapable of being treated 
as orthodox foes and entitled to all the considera- 
tion due to a captured enemy. In the Franco- 
Prussian war the Germans had to deal very strictly 
with their slippery opponents, for it was found that 
persons purporting to be innocent civilians in- 
flicted much annoyance upon the German troops. 
They consequently required the franc-tireurs to 
wear some uniform capable of being detected at 
gunshot distance, the leading characteristics of 
the uniform being such as could not be readily 
laid aside in order to enable its wearer to pose 
as a simple civilian noncombatant. It seems a 
very delicate question to determine the line be- 
tween a guerrilla and orthodox force, especially 
in the case of a country like the Transvaal, where 
the military arrangements customary in Europe 
do not obtain. The mischief worked by the dis- 
organized bands was most strongly exemplified 
during the Peninsular war. The French punished 
all the Spanish peasantry found armed, and Wel- 
lington himself had considerable difficulty in 
keeping in check the irregular troops. The term 
“ guerrilla” itself as a diminutive for “ guerra” 
(war) betrays the Spanish origin of the expres- 
sion. The doubts consequent upon the position 
of these bodies of the enemy induced the late 
Emperor of Russia in 1874 to summon the Con- 
ference of Brussels. The result of the delibera- 
tions never acquired any international force, but 
they carry with them a considerable measure of 
moral support, and are not likely to be lightly 
thrown overboard by any civilized power. Art. 
9 extends the laws, rights, and duties of war (a) 
not only to the army, but also to militia and vol- 
unteers so long as at their head there is a man 
responsible for his subordinates; (b) there must 
further be some settled and distinctive badge; 
(c) they must carry arms openly; and (d) they 
must conform to the established customs of war. 
In view of doubts which have arisen, the article 
following provides that the inhabitants of an in- 
vaded country who rise to oppose the invaders 
must be treated as belligerents so long as they re- 
spect the taws of warfare, although they are not 
fully organized. Notwithstanding this country is 
likely to have much more trobule than was experi- 
enced by Germany during the war of 1870-71, 
owing to the peculiar character of the Boers and 
their environment, there is no doubt that we 
should be unwilling to mete out to our future 
fellow-citizens treatment as harsh as that to which 
the French were subjected during that disastrous 
campaign. The demands made upon them then 
would scarcely be received with the assent of 
international lawyers at the present time. — Law 
Times. 


English Hotes. 

For the sake of the legitimacy of the children 
it is important that where persons have purported 
to go through the marriage service, the marriage 
should, so far as possible, be upheld. Thus, the 
Foreign Marriage Act, 1892, allows a British sub- 
ject to be married abroad by or in the presence of 
a marriage officer. Ifa secretary of state gives his 
warrant, a British ambassador or an officer pre- 
scribed as such for solemnizing marriages in the 
ambassador’s official house, a British consul, a 
British governor, or the commanding officer on 
board one of her majesty’s ships on a foreign sta- 
tion may act as such (Eversley’s Domestic Rela- 
tions, 2d Ed., p. 108). It is obvious that there may 
be a conflict of laws if one of the parties to the 
marriage is a British subject and the other is not. 
In Simonin (falsely called Mallac) v. Mallac (2 
L. T. Rep. 327) two persons natives of and domi- 
ciled in France were married in London by license 
according to the law of England. In France the 
marriage was declared null and void, but in Eng- 
land it was upheld. The judgment of the Divorce 
and Matrimonial Causes Court was delivered by 
Sir C. Cresswell, J. O., and in doing so he said: 
“It may be unfortunate for the petitioner that she 
should be held a in England and not in 
France. If she-had remained in her own country 
she might have enjoyed there the freedom con- 
ferred upon her by a French tribunal; having 
elected England as her residence, she must be con- 
tent to take English law as she finds it, and to be 
treated as bound by the contract which she there 
made.” The same reasoning applied in Hay v. 
Northcote (noted ante, p. 127), though the facts 
were different. The parties were married before 
the British consul at Bordeaux, the husband being 
French, the wife English. The marriage was void 
in France, but, as one of the parties was a British 
subject, Mr. Justice Farwell held that it must be 
! treated in England as if it had been solemnized 
here. Consequently the marriage was good in 
England, and a settlement made by the wife’s 
father could not be set aside, as having been made 
without consideration. The result is certainly 
strange, as in France the lady was a spinster and 
could marry, but in England she was a married 
woman, and if she married any one else would be 
guilty of bigamy. — Law Times. 


wife 


Legal Laughs. 


Prisoner — “ Yer honor, I was ignorant of the 
law.” 

Judge — “ Are you a lawyer?” 

Prisoner — “ No, sir.” 

Judge — “‘ Then, sir, allow me to tell you that 
that is no excuse.” — Judge. 








